Introduction
The protection of elderly consumers is more evident today in an age of consumerism than ever before. The trend of consumerism is occurring throughout the globe including in developing countries such as South Africa. Aging is a privilege and a societal achievement. It is also a challenge, which will have an impact on all aspects of 21st century society. It is a challenge that cannot be addressed by the public or private sectors in isolation: It requires joint approaches and strategies (Sahin, 2008) .
Although consumer protection is not a new concept in South African law, the Consumer Protection Act 68 of 2008 (CPA) now provides for a much more comprehensive and encompassing mechanism to protect consumers. Consumers are protected, not only in the provision of goods and services, the conclusion of contracts but also in the promotion and marketing thereof. The CPA further provides (from the outset as part of the preamble to the Act) special protection to a particular type of consumer which is the vulnerable consumer. In terms of section 3 of the CPA the vulnerable consumer includes low-income, illiterate, young and elderly consumers. Importantly, and for the first time in the history of South African law, the consumer is provided with eight core fundamental consumer rights. As this contribution is an attempt to provide an interdisciplinary analysis from a legal perspective, identification of what is considered to be an "elderly" consumer, needs to be assessed by referring to relevant empirical studies from both an international as well as South African perspective. The focus of this study is on the protection of the elderly as a category of vulnerable consumers in terms of the CPA. The investigation will attempt to show that the elderly is protected in terms of all eight of the fundamental consumer rights within the CPA. The eight types of fundamental rights provided to consumers (and in the case of this investigation the elderly consumer in particular) in terms of the CPA are (a) the right to equality in the consumer market; (b) the right to privacy; (c) the consumer"s right to choose; (d) the right to disclosure and information; (e) the right to fair and responsible marketing; (f) the right to fair and honest dealing; (g) the right to just, fair and reasonable terms and conditions; and (g) the right to fair value, good quality and safety. Special reference will be made to two fundamental rights of the consumer in terms of the CPA. Firstly, the elderly consumer"s right to equality in the consumer market (Part A of the CPA) which provides additional protection as Part A also refers to the Constitutional right to equality. Secondly, the elderly consumer"s the right to fair and responsible marketing (Part E of the CPA) will be investigated which, in terms of the study is compared to the EU Unfair Commercial Practices Directive (2005/29) (UCPD). Certain problems with regard to the elderly as consumers are identified and the importance of consumer"s rights as well as the implementation of the correct consumer policy is argued.
The elderly as consumers
Who may be regarded as an "elderly consumer"? The age from which studies on the elderly as consumers are done vary greatly. The group referred to as "elderly consumers" contains very old consumers (e.g., 90+) but also "younger" elderly consumers (e.g., 65 year-old) (Duivenvoorde, 2013; Lyon and Bayliss, 1987) . Klemz et al. (2010) refers to persons from the age of 50 to 93 while the UN Department of Economic and Social Affairs (2011) refers to persons of 60 years or older. The study done by the UNECE (2009) includes persons of 65 years and older. Perhaps it is also important to take note of the population projections of older persons in for example Europe. The 2008-based national population projections convergence scenario (2008) shows the EU27 population is projected to become older with the median age projected to rise from 40.4 years in 2008 to 47.9 years in 2060. The share of people aged 65 years or over in the total population is projected to increase from 17.1% to 30.0% and the number is projected to rise from 84.6 million in 2008 to 151.5 million in 2060. Similarly, the number of people aged 80 years or over is projected to almost triple from 21.8 million in 2008 to 61.4 million in 2060.
There is no official retirement age in South Africa and the age of an "elderly", "old person" or "senior person" will depend on the particular relevant legislation. In terms of the Older Persons Act (13/2006) for example "older person" means a male of 65 years and older or a female of 60 years and older (Van Eeden, 2013) . The meaning of "retired persons" in terms of the Housing Development Schemes for Retired Persons Act (65/1988) means both males and females older than 50 years whereas the Social assistance Act (13/2004) provides that only persons older than 60 qualify for an older person"s grant. Although "elderly" is not defined in terms of the CPA the consumer"s right to equality in the consumer market refers in particular to adults who have attained a specified age of at least 60 years (s 9). For purposes of this investigation therefore, elderly consumers are regarded as persons of the age of 60 years or older to which goods or services are supplied in the ordinary course of the suppliers business for consideration (s 1).
In terms of consumer behaviour in the consumer market elderly consumers are often referred to as an "emerging market" (Klemz et al., 2010) or the "mature market" (Beneke et al., 2011) . Many arguments have been made that not only are elderly consumers a market segment that has been underutilised (Potgieter et al., 2013; Num et al., 2007) or underrecognised (Klemz et al., 2010) but the protection of this type of consumer is of paramount importance. Historically older consumers have been unattractive to marketers (Omar et al., 2014) . Potgieter et al. (2013) explain that generation theorists propose that as the macro-environment changes; there are concomitant and distinct changes in the patterns of consumer behaviour in different age groupings (also referring to Strauss and Howe, 1997) . Meneely et al. (2008) show that demographic changes occurring in developed countries has meant that older consumers are becoming an increasingly important consumer segment that retailers need to pay particular attention to. It is essential that their specific needs within the food and other service sectors are met. Bakewell and Mitchell (2003) propose that younger consumers are more likely to develop different shopping styles to older generations. It was found that younger females tend to be more recreational shoppers, as well as more easily confused by over-choice than older females. There are significant differences in the mean levels of consumer decision-making styles across the factors of the CSI for different age groups (Bakewell and Mitchell, 2003) . Hervé and Mullet (2009) examined the processes involved in consumer judgements among participants of different ages. The first research question was whether the three factors already shown as operative by Troutman and Shanteau (1976) , namely, price, durability and suitability, would be given the same weight by people of different age groups (18-25, 35-50, 65-74 and 75 years and over). Results indicated that elderly people (65-90 years old) focused on durability. This could be because of the pressure of retirement and family obligations felt by people of this age group and that their greatest concern was the durability of the goods (Hervé and Mullet, 2009) .
The needs and desires of young and old people differ due to their living environment and habits. Hence their respective consumer behaviour and expenses are different as well (Rousseau & Du Plessis, 2003) . An ageing population is faced with a changing consumption structure compared to a population with stable age distribution (Stöver, 2013) . It is now necessary to analyse the elderly consumer as a vulnerable consumer in the consumer market and the protection of the elderly in this regard. .
Elderly consumers as vulnerable consumers in South Africa and the Consumer Protection Act
Globally studies have been made regarding the vulnerability of consumers and why elderly consumers are considered to be vulnerable which include the consumer behaviour of the elderly (Duivenvoorde, 2013; Yoon and Cole, 2008) . The elderly are considered vulnerable due to for example declining decision-making skills and social isolation. For example in Europe, it is argued by Duivenvoorde (2013) not all elderly consumers should be considered to be automatically vulnerable just because of their age. When considering the use of something technologically advanced such as the internet, it is argued by Eastman and Iyer (2005) that policy makers interested in increasing the participation of seniors, can utilize the Internet to reach those who are younger in terms of cognitive age. In the financial sector, the policy to allow banks and lenders to "pre-screen" potential customers will exacerbate personal debt levels, rather than reducing them and can also lead to the inaccurate assessment of elderly consumers as being vulnerable when they are not or vice versa (Harrisson & Gray, 2010) . The absence or presence of vulnerability in elderly consumers may also be determined from a typographical perspective as Kolodinsky (2001) argues that there is a difference between urban and rural elderly consumers and what they regard as consumer satisfaction. In countries such as Malaysia attempts have been made to assess regional differences (between West and East Malaysia) in the well-being of the elderly as indicated by the income inequality and the influence this has on the elderly"s vulnerability level (Masud & Haron, 2008) .
South Africa on the other hand should be regarded as a developing country with continued "third-world" problems including the vulnerability of elderly consumers. This is so also due to the historical disadvantages of certain population groups. According to Statistics South Africa (2014) vulnerable groups constitute a significant proportion of the South African population. Children, youth and older persons respectively comprised 36%, 37% and 8% of the total population in 2012 and 4,01 million people in South Africa were aged 60 years or older representing 7,7% of the population. More importantly the study (Statistics South Africa, 2014) showed that older persons were increasingly required to play an active care and support role in their respective households.
The CPA is a relatively new piece of legislation in South Africa and was enacted incrementally with the date of full enforcement 30 March 2011. It is an attempt by the legislature to provide a comprehensive consumer protection policy in South Africa. It is also the first time in the history of South Africa that consumers are provided with eight core fundamental rights which, according to the purpose of the Act, must be developed and protected (s 2). It is important to identify that the CPA provides protection throughout the supplier-consumer relationship which include the marketing of the goods and services to the consumer, the actual provision of the goods and services and any goods and services provided as part of an "after service" agreement (s 2, 4 and 5 of the CPA). For the Act to apply, goods and services must to be supplied to the consumer in the ordinary course of the suppliers business and always for consideration such as money or credits (gift vouchers or customer loyalty points as part of a customer loyalty programme) or any other valid form of counter performance (s 1 and 4).
As stated above elderly consumers are not only afforded the eight core fundamental rights in terms of the CPA but also deserve particular protection because they are also regarded as vulnerable consumers. A discussion and analysis of each of these rights and how they would apply to the elderly consumer, warrants a very extensive and detailed investigation. For purposes of this research therefore, only two important areas will be highlighted: The right to equality in the consumer market and the right to fair and honest dealing.
Elderly consumer's right to equality
Section 8 of the CPA governs protection against discriminatory marketing. It provides that a supplier of goods or services must not unfairly exclude any person or category of persons from accessing any goods or services offered by the supplier; grant any person or category of persons exclusive access to any goods or services offered by the supplier; assign priority of supply of any goods or services offered by the supplier to any person or category of persons; supply a different quality of goods or services to any person or category of persons; and charge different prices for any goods or services to any persons or category of persons. It further provides that a supplier may not unfairly target particular communities, districts, populations or market segments (such as elderly consumers) for exclusive, priority or preferential supply of any goods or services in a way that amounts to unfair discrimination. Due to the historical and political exclusion of population groups in South Africa the consumer"s right to equality is re-enforced by referring to the provisions of the Constitution as well as the Equality Act (4/2000). The CPA provides that the consumer may not be unfairly discriminated against on the basis of one or more grounds of unfair discrimination contemplated in section 9 of the Constitution or Chapter 2 of the Equality Act which include unfairly discriminating on the basis of age.
On the other hand the elderly"s right to equality in the consumer market is further protected in terms of section 9 of the CPA which provides that it does not amount to discriminatory marketing if a supplier reasonably designates any facility or service, permanently or from time to time, for the exclusive use of adults who are at least 60 years old or if goods or services are advertised, or it is agreed to supply such goods or services or they are supplied at a discounted price solely on the basis that the consumer who has attained a specific age of at least 60 years. A supplier may for example reasonably designate any facility or service for the exclusive use of persons of 60 years or older. "Facility" in terms of the CPA means "any premises, space or equipment set up to fulfil a particular function, or at, or on which a particular service is available" (s 1). "Service" includes the provision of any education, information, advice or consultation, access to an event or any premises, activity or facility; the transportation of an individual or any goods; access to any electronic communication infrastructure; the use of any premises or other property in terms of a rental; and a right of occupancy of immovable property. Taking the abovementioned definitions into account relevant examples in practice are the exclusive use of transport (like a bus or taxi service) by older persons to and from a medical clinic, hospital, shopping mall or church. It could be the exclusive use of or access to a facility for extracurricular activities including sports (for example "bowls") or entertainment (exclusive entrance to legitimate gambling facilities). It could also include the exclusive use or rental of immovable property for example access of older persons to residential facilities and housing development schemes (Van Eeden, 2013) . It is common practice for many suppliers to offer what is known as "pensioner"s discount" in the supply of services such as movie theatres or vacation accommodation. Where there has been an unfair discrimination of elderly consumers, they may approach the Equality court in addition to the normal civil courts for relief and protection (s 10).
Interestingly, a study in recent years in Europe done by AGE: The European Older People"s Platform (2004) showed older people"s experience of discrimination in access to goods, facilities and services which included access to housing, financial services as well as in special offers, marketing and the media. The study found that culture is created and reflected in the media and in the images presented in marketing and public relations activity. For many older people television is an important part of leisure activity and older people are a growing and increasingly important part of the consumer market across Europe. However, the images of older people used in these media tools are rarely positive and the approach of the marketing and public relations industry is generally targeted at other age groups in society. According to AGE (2004) there is no country within the European Community that has any restriction on the use of negative stereotypes of older people in the media. Throughout Europe older people are portrayed negatively as out of touch or moody. In the UK, age sector NGO"s recently jointly complained to the television regulators about the negative images of older people used in advertisements to promote the change of telephone service providers. The study argues that the use of age as a limiting factor for access to goods, facilities and services will become increasingly difficult to justify and amounts to unfair discrimination in the consumer market and affects the elderly consumer"s right to equality.
Elderly consumer's right to fair and honest dealing
The elderly consumer"s right to fair and honest dealing in terms of the CPA in South Africa can be compared with the protection provided to consumers in terms of the Unfair Commercial Practices Directive 2005/29 (UCPD) in Europe. Section 40 of the CPA prohibits suppliers from unconscionable conduct against consumers while section 41 prevents suppliers from giving false, misleading or deceptive representations regarding goods and services. A supplier or an agent of the supplier must not use physical force against a consumer, coercion, undue influence, pressure, harassment or unfair conduct in connection with the marketing of any goods or services, supply of those goods or services or even in the negotiation, conclusion or enforcement of a consumer agreement (s 40(1)). It is further unconscionable for a supplier to take advantage of the fact that a consumer was substantially unable to protect his or her own interests because of a disability, illiteracy or a similar factor such as age (s 40(2)). In relation to the marketing of goods or services the supplier must not by words or conduct give false, misleading or deceptive representations regarding for example the quality, durability, price or material fact of the goods and services (s 41). Unconscionable conduct (s 40) or false, misleading or deceptive representations (s 41) are considered to be prohibited conduct in terms of section 51 of the CPA and any transaction or agreement or even notice resultant from the above is considered to be void (s 51 (3)).
The recent case of Standard Bank of South Africa Limited v Dlamini (2013 (1) SA 219 (KZD)) highlighted the importance of the protection of elderly and vulnerable consumers. A motor vehicle was sold on finance to Mr Dlamini (a functionally illiterate and elderly African male). The repayment plan was not explained to him properly by the representatives of either the bank or the motor dealership and the vehicle ended up having a material defect and could not be used. Upon return of the vehicle due to the defect, the bank attempted to enforce the instalment agreement based on clauses in the agreement that was neither explained to the consumer (Mr Dlamini) nor could be understood by him. The court highlighted the importance of the protection of the vulnerable consumer in terms of the CPA and for bridging the socio-economic inequalities substantively, if for no reason but that sustained inequalities and need lead to unrest and social instability, which are not good for business (par 78).
How is the vulnerable consumer in the case of unfair commercial practices dealt with elsewhere? In the case of Europe, article 5(3) of the UCPD states that commercial practices which are likely to materially distort the economic behaviour only of a clearly identifiable group of consumers who are particularly vulnerable to the practice or the underlying product because of their mental or physical infirmity, age or credulity in a way which the trader could reasonably be expected to foresee, shall be assessed from the perspective of the average member of that group (Recital 19 UCPD). This is without prejudice to the common and legitimate advertising practice of making exaggerated statements or statements which are not meant to be taken literally (commonly known as "puffing"). The UCPD is based on the idea that it is appropriate to protect all types of consumers including consumers whose characteristic make them particularly vulnerable to unfair commercial practices such as elderly consumers. The EU Commission (2009) remark that the reasons (criteria) mentioned by article 5 as the basis to establish the vulnerability of a specific category of consumers is listed indicatively and cover a wide range of situations. The EU Commission further discusses three categories of consumers who may also qualify as vulnerable consumers in certain instances because of the age criterion. Broadly speaking it would be the perspective of an older or younger consumer. Elderly consumers may be more intimidated by for example pressure selling or aggressive door-to-door selling (EU Commission, 2011) . The elderly might also be particularly vulnerable to practices connected to certain products, such as burglar alarms.
The vulnerable consumer test applies if the practice of the trader affects the economic behaviour of a vulnerable group of consumers "in a way which the trader (supplier or business) could reasonably be expected to foresee". According to the EU Commission (2009) this criterion adds an element of proportionality in assessing the effects of a commercial practice on vulnerable consumers and the professional diligence which reasonably can be expected from a trader. It aims at holding traders responsible only if the negative impact of a commercial practice on a category of vulnerable consumers is foreseeable. The aim of the provision is to capture cases of dishonest market practices (e.g., outright frauds or scams) which reach the majority of consumers, but in reality are devised to exploit the weaknesses of certain specific consumer groups such as the elderly. Micklitz et al. (2009) explain that the reference in recital 18 of the UCPD to vulnerable groups of consumers has a normative component as it purports to evaluate the particular measure used by the trader. The yardstick of control will also vary. As will be seen below, in some countries (such as the UK for example) fraudulent traders specifically target vulnerable consumers, in particular elderly consumers.
The UCPD was implemented in the UK in terms of the Consumer Protection from Unfair Trading Regulations (CPUT Regulations of 2008) the wording of which is very similar to the Directive itself. Ramsay (2012) poses the question whether one of the core objectives of the Regulations should be the protection of the vulnerable consumer in particular and asks how should this be done? The writer argues that under broader equitable conceptions of substantive fairness one of the objectives might also be protecting the vulnerable and the poor, maintaining integrity in marketing and furthering values of risk-sharing and loss-distribution.
According to Collins (2010) the CPUT Regulations of 2008 should catch a number of unsavoury practices that somehow slipped through the consumer law net or were inadequately deterred by existing provisions. A problem identified in doorstep selling-cases reported in the UK media was traders visiting the homes of elderly and frail consumers and effectively refusing to leave before a contract was signed. In such circumstances, the consumer would have the right to cancel the contract in terms of the CPUT Regulations of 2008. Failure by the trader to inform the consumer of the right to cancel the contract is itself an offence (Collins 2010) . The consumer rights of the elderly as vulnerable consumers were also confirmed in the case of Crimea Price v Cheshire East Borough Council [2012] EWHC 2927. The trader (supplier) was accused of misleading-as well as aggressive market practices in terms of the CPUT Regulations of 2008. In this case the trader misled the consumer, an elderly woman over the age of 60 into believing that expensive repairs were required to her home. What was done was demanding payment in cash and taking the consumer in question to her bank using harassment, coercion or undue influence. The court stated (par 8) that such conduct by the trader was obviously a disgraceful action in which the trader prayed on the elderly and vulnerable.
Results and Conclusion
The results of the investigation above show that elderly consumers form an important part of the consumer market and an understanding of the consumer behaviour of the elderly is paramount. It is also clear that as a developing country, South Africa recognises elderly consumers as vulnerable consumers whose consumer rights need protection through appropriate consumer policy that is provided in terms of the CPA. Two of these rights were identified and discussed being the elderly consumer"s right to equality in the consumer market and the right to fair and honest dealing where goods and services are supplied to them by suppliers. Yoon and Cole (2008) suggest that a better understanding of the changes associated with aging and how they interact with intra-individual and contextual factors will benefit multiple audiences including consumers, public policy makers and marketing managers. If we were to aid older adults to successfully meet the challenges of a rapidly changing and increasingly complex consumer environment, greater insights are needed regarding age differences in consumer behaviour.
Older persons constitute an important and growing consumer group. Their share will rise, they dispose of considerable purchasing power, and they tend to use up accumulated savings in old age (UNECE, 2009) . Age composition of households is an important element to take into consideration not only for policymakers and civil society, but also for service providers and producers. The UNECE (2009) state that consumer policy targeting older persons provides an opportunity (a) to eliminate information deficits, (b) to take into account the vulnerability of many older consumers, (c) to improve their status as informed consumers with respect to goods and services markets, (d) to inform older persons of their rights vis-à-vis providers of goods and services, and (e) to enhance their ability to enforce their rights. Since economic integration and participation proceeds, among other ways, through consumption and a desired standard of living, older persons can be recognised as a significant consumer group with shared and specific needs, interests and preferences (UNECE, 2009) . Suppliers should consider the potentials of products and services tailored to the needs of older persons. Policymakers may furthermore want to promote mainstreaming ageing in the spheres of production, distribution, advertising and the selling of products and services, given the great benefit for older persons as well as businesses and the overall contribution to the economy and the labour market. Designing products in a more user-friendly and practical manner can enable older persons to cope with difficulties in their daily life. Providing accessible and available services and products can significantly contribute to the aim of an equal social, economic, political, and cultural participation of older persons. Hence, policymakers may want to pursue the goal of mainstreaming ageing across all policy fields, including those with respect to older persons as consumers. Brennan and Coppack (2008) argue that the language of consumer empowerment is gaining prominence in policy and strategy documents at the highest levels internationally. Hare and Brennan (2001) argue, by referring in particular to health service delivery to vulnerable consumer groups (such as the elderly), that accessing the experiences of these more vulnerable groups warrants close attention in the development of both policy and practice. Broderick et al. (2011) reminds us that failure by suppliers and marketers to adequately accommodate groups that experience situational or enduring vulnerability can have severe consequences. Lost sales and damage to a business"s reputation, for example, are key penalties a business might face. In extreme cases, and as was shown above, suppliers might also be in violation of discrimination and public accommodation laws (Broderick et al., 2011; Nam et al., 2007) .
In conclusion, a uniquely South African scenario concerning the effect of HIV/AIDS on the consumer behaviour of the elderly consumer is relevant and was undertaken by Klemz et al. (2010) . Business development in emerging markets, known as the "base of the pyramid", is not without financial risk, and a key concern in South African communities are the costs associated with HIV/AIDS. Due to the enormous demand for healthcare, the South African government has opted for a home-based care system. Caregivers are mainly older women (over the age of 60 years) and their financial survival is critically important. Klemz et al. (2010) studied coping strategies of the elderly caregiver as a consumer for a patient with HIV/AIDS and the implications thereof for economic development. The study found that as the patient"s illness progressed (a) the cultural norm ubuntu (a Nguni word meaning "human kindness" and also recognised by the South African Constitution) led the caregiver to increase spending on the patient and a decreased spending on themselves but that (b) the social pressure of stigma led to a very dramatic drop in direct interpersonal assistance to the patient and an increase in spending on themselves. This is clearly a scenario where consumer policy should play a vital role. In this regard consumer information and education to elderly consumers are also significant (Meneely et al., 2008.; Schuh & Kitson, 2003) . Lyon and Bayliss (1987) state that the elderly have a lot in common and what they often share is a disadvantageous place in societies (referring to the elderly in Brittan).
